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IN THE SUPREME COURT OF THE STATE OF IDAHO 
HILARIO L. PEREZ, DULCE L. JUAREZ-
CRUZ, and John Does 1-10 as Occupants of the Supreme Court Docket No. 43465 
Premises located at 352 North 1st East, Driggs, 
Idaho 83422, Teton County District 
Court No. CV 15-079 
Appellants. 
vs. 
WELLS FARGO BANK, N.A. SUCCESSOR BY 
MERGER TO WELLS FARGO BANK 
MINNESOTA, N.A., F/K/A NORWEST BANK 
MINNESOTA, N.A. SOLELY AS TRUSTEE 
FOR STRUCTURED ASSET MORTGAGE 
INVESTMENTS II, INC. BEAR STEARNS 
MORTGAGE FUNDING TRUST 2007-ARS, 
MORTGAGE PASS-THROUGH 
CERTIFICATES, SERIES 2007-ARS 
Res ondent. 
RESPONDENT'S BRIEF 
APPEAL FROM THE DISTRICT COURT OF 
THE SEVENTH JUDICIAL DISTRICT FOR TETON COUNTY 
Honorable Gregory W. Moeller, District Judge, Presiding 
Hilario Leon Perez 
P.O. Box 490 
Driggs, Idaho 83422 
Plaintiff Pro Se 
Kevin C. Braley 
HOLLAND & HART LLP 
800 W. Main Street 
Suite 1750 
Boise, ID 83702-5974 
(208) 342-5000 
Attorneys for Respondent 
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Respondent hereby files its brief in the appeal of this matter. 
I. STATEMENT OF THE CASE 
A, Nature of the Case. 
This action involves Respondent's post-foreclosure efforts to evict Appellants from 
property at 352 North 1st East, Driggs, Idaho (the "Real Property") that Respondent obtained at a 
trustee's sale over one year ago. At the time of the trustee's sale, the Real Property was owned 
by Gene Sewell and Sonja Sewell (the "Sewells"). Appellants purport to be the Sewells' tenants 
on the Real Property. 
The Appellants refused to surrender the Real Property after the trustee's sale, forcing 
Respondent to bring this eviction action. The Appellants responded by: (1) moving to disqualify 
the presiding District Judge under Idaho Rule of Civil Procedure 40( d)(l ); and (2) answering the 
complaint, claiming they were entitled to continue to occupy the Real Property under the 
protections of the Protecting Tenants at Foreclosure Act ("PTF A"). 
Respondent moved under Idaho Rule of Civil Procedure 12(c) for judgment on the 
pleadings on grounds that Respondents' PTF A defense was invalid as a matter of law. After two 
hearings on the pending matters, the District Court denied the Appellants' Motion to Disqualify 
as untimely and granted the Respondents' Motion for Judgment on the Pleadings. 
The Appellants filed this appeal, initially asserting two issues on appeal: (1) that the 
District Court erred in failing to disqualify itself under Idaho Rule of Civil Procedure 40( d)(l ); 
and (2) that judgment on the pleadings was improper because the Appellants' lease rights were 
protected under the PTF A. Appellants ultimately waived the PTF A issue and briefed one issue: 
whether the District Court committed error in calculating the deadline for Appellants to file their 
motion to disqualify? 
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B. Summary of Argument. 
Appellants have waived their argument that the District Court's decision to grant 
Respondent Judgment on the Pleadings was improper. Although they raised this issue in their 
Notice of Appeal, they waived the PTFA issue by deciding to solely brief the disqualification 
issue and make no mention of the PTF A claim in the Appellants' Brief. 
Appellants do challenge the District Court's decision to deny their Motion to Disqualify, 
arguing that the District Court committed error in calculating the deadline for filing their Motion 
to Disqualify. Appellants' argument fails because the record reflects that the Summons and 
Complaint, which identified the presiding judge, was served on the Appellants 24 days before the 
Appellants filed their motion. And, because Idaho Rule of Civil Procedure 40(d)(l)(B) requires 
in this case that a motion for disqualification without cause must be filed within 21 days after 
service or receipt of a complaint, summons, order or other pleading identifying the presiding 
judge, the Appellants' Motion to Disqualify was untimely. 
C. Course of Proceedings. 
On March 20, 2015, the Trust filed this suit in the Seventh Judicial District in the State of 
Idaho against the Perezes for ejectment and restitution of the Real Property. 1 The Trust alleged 
that it was the rightful owner of the Real Property and that the Perezes were wrongfully refusing 
to surrender the Real Property. 2 
The Perezes responded to the Complaint on April 13, 2015, by: (1) filing a Motion for 
First Disqualification of Judge;3 and (2) answering the Complaint.4 The Perezes' answer 
1 Clerk's Record on Appeal (CR) at 1-6. 
2 CR at 2 (Complaint ,r,r VI-VIII). 
3 CR at 7-9. 
4 CR at 10-15. 
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asserted that, as tenants the Real Property, eviction was improper under the PTF A. 5 A status 
conference was held on May 5, 2015, wherein the District Court considered the Perezes' Motion 
to Disqualify.6 Judge Moeller, after indicating that he had reviewed the file carefully and noting 
that the Motion to Disqualify was filed 24 days after the Complaint was served, denied the 
motion as untimely. 7 
The Trust's Motion for Judgment on the Pleadings was heard at a later hearing on 
May 19, 2015. 8 On July 8, 2015, the District Court issued its Memorandum Decision Re: 
Motion for Judgment on the Pleadings, granting the Trust's Motion for Judgment on the 
Pleadings.9 The District Court then entered Judgment in favor of the Trust on July 21, 2015. 10 
The Perezes filed their Notice of Appeal on August 10, 2015 .11 
II. ATTORNEY FEES ON APPEAL 
The Trust respectfully requests attorneys' fees on appeal pursuant to Idaho Appellate 
Rule 41. 
III. STATEMENT OF FACTS 
The Trust filed its Complaint in this action on March 20, 2015. 12 The conformed copy 
of the Complaint clearly states on the bottom of the first page: "Case Assigned to Gregory W. 
Moeller, District Judge. " 13 Appellant Hilario Perez was served on March 20, 2015, at 11 :28 a.m. 
when the process server left a true copy of the Summons and Complaint with Appellant Dulce L. 
5 CR at 12-13. 
6 Reporter's Transcript (TR) at 9:23-12:16. 
7 TRat 11:25-12:8. 
8 TR at 15-29. 
9 CR at 53. 
1° CR at 55. 
11 CR at 57-62. 
12 CR at 1. 
13 CR at 1. 
RESPONDENT'S BRIEF - 3 
Juarez-Cruz at Hilario Perez's usual place of at the Real Property. 14 Appellant Dulce L. Juarez-
Cruz was also served on March 20, 2015, at 11:28 a.m. when she was personally served with a 
copy of the Summons and Complaint. 15 
The affidavits of service evidencing the March 20, 2015, service of the Summons and 
Complaint on the Perezes were filed in the District Court on March 25, 2015. 16 The Perezes' 
Motion to Disqualify was filed on April 13, 2015. 17 
IV. ARGUMENT 
A. Standard of Review. 
Denial of a motion for disqualification of a judge is reviewed under an abuse of 
discretion standard. State v. Dunlap, 155 Idaho 345,390,313 P.3d 1, 46 (2012). Abuse of 
discretion is determined by a three-part test which asks whether the district court "(1) correctly 
perceived the issue as one of discretion; (2) acted within the outer boundaries of its discretion 
and consistently with the legal standards applicable to the specific choices available to it; and 
(3) reached its decision by an exercise ofreason." Sun Valley Potato Growers, Inc. v. Texas 
Refinery Corp., 139 Idaho 761, 765, 86 P.3d 475,479 (2004) (citations omitted). 
B. The Perezes Have Waived Any Issues Not Raised in Their Brief. 
As an initial issue, the Perezes' Notice of Appeal identified several issues on appeal, 
including: (1) that the District Court erred in failing to disqualify itself under Idaho Rule of Civil 
Procedure 40( d)(l );and (2) that judgment on the pleadings was improper because the Appellants' 
lease rights were protected under the PTF A. However, the Perezes did not brief the second issue 
regarding the PTF A. Instead, they note that "the single issue presented in the appeal is whether 
14 1 Aug.p .. 
15 2 Aug.p .. 
16 CR t ... a 111. 
17 CR at 7. 
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District Judge Gregory W. Moeller committed error in calculating the due date for Appellant's 
Motion to Disqualify." Appellants' Brief at 6. The disqualification issue is the only issue 
briefed by the Perezes. 
The Perezes have waived the PTF A issue by failing to raise that issue and argue it in their 
brief. This Court's scope of review is limited to the issue designated by the Perezes in their 
brief. See e.g. Crea v. FMC Corporation, 135 Idaho 175, 178 n.l, 16 P.3d 272,275 n.1 (2000). 
"The Supreme Court will not review the actions of a district court which have not been 
specifically assigned as error, especially where there are no authorities cited for argument 
contained in the briefs upon the question." State v. Hoisington, 104 Idaho 153, 159,657 P.2d 17, 
23 (1983). The Perezes did not designate the PTF A issue as an error on appeal and cite to no 
authorities on the issue. As a result, that issue has been waived by the Perezes. 
C. The Perezes' Motion to Disqualify Was Properly Denied as Untimely. 
The Perezes argue that the district court erred in denying their motion to disqualify as 
untimely under Idaho Rule of Civil Procedure 40(d)(l). Subsection (B) of the Rule provides the 
following timelines for filing a Motion to Disqualify Without Cause: 
(B) Time for Filing. A motion for disqualification without cause must be filed not 
later than seven (7) days after service of a written notice or order setting the 
action for status conference, pretrial conference, trial or for hearing on the first 
contested motion, or not later than twenty-one (21) days after service or receipt of 
a complaint, summons, order or other pleading indicating or specifying who the 
presiding judge to the action will be, whichever occurs first; and such motion 
must be filed before the commencement of a status conference, a pretrial 
conference, a contested proceeding or trial before the judge sought to be 
disqualified. 
I.R.C.P. 40(d)(l)(B) (emphasis supplied). 
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The Trust filed its Complaint in this action on March 20, 2015. 18 The conformed copy of 
the Complaint clearly states on the bottom of the first page: "Case Assigned to Gregory W. 
Moeller, District Judge."19 Appellant Hilario Perez was served on March 20, 2015, at 11 :28 a.m. 
when the process server left a true copy of the Summons and Complaint with Appellant Dulce L. 
Juarez-Cruz at Hilario Perez's usual place of at the Real Property.20 Under Idaho Rule of Civil 
Procedure 4(d)(2), service was effective upon Hilario Perez because copies of the Summons and 
Complaint were left at his "dwelling house or usual place of abode with some person over the 
age of eighteen ( 18) years then residing therein." 
Appellant Dulce L. Juarez-Cruz was also served on March 20, 2015, at 11 :28 a.m. when 
she was personally served with a copy of the Summons and Complaint.21 
Under Rule 40( d)(l ), the time for the Perezes to file their motion to disqualify began to 
run when they were served with the Complaint - which indicated that Judge Moeller would be 
the presiding judge in this matter- on March 20, 2015. However, the Perezes filed their motion 
to disqualify on April 13, 2015 - 24 days after they received notice of the judicial assignment in 
this matter. The Perezes' failure to file their motion to disqualify within 21 days after being 
served with the Complaint in this matter was fatal to their motion. 
The Perezes nevertheless argue that the time should have started to run on March 25, 
2015, when they contend they were served with the Complaint. This argument is based on the 
Perezes' erroneous assumption that, because the process server's affidavits of service were filed 
with the District Court on March 25, 2015, service would have been on that same date. See 
18 CR at 1. 
19 CR at 1. 
20 Aug. p.l. 
21 A ,., ug.p . .:.. 
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Appellant's Brief at 7-8.22 Those affidavits of service, however, establish that the Perezes were 
served on March 20, 2015. Given these facts, the District Court was well within its discretion to 
deny the Perezes' motion to disqualify. 
V. CONCLUSION 
The Trust respectfully requests that the Court affirm the district court's denial of the 
Perezes' motion to disqualify. The Perezes were served with a Complaint that identified the 
presiding district judge in this matter on March 20, 2015. Their attempt to disqualify the district 
judge with a motion filed 24 days later was untimely under Idaho Rule of Civil Procedure 
40(d)(l). 
DATED May 6, 2016 
22 CR ... at m. 
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HOLLAND & HART LLP 
CERTIFICATE OF SERVICE 
I hereby certify that on this 6th day of May, 2016, I caused to be served a true and correct 
copy of the foregoing by the method indicated below, and addressed to the following: 
Hilario Leon Perez 
P.O. Box 490 
Driggs, Idaho 83422 
Plaintiff Pro Se 
8499554_2.docx 
RESPONDENT'S BRIEF - 8 
~ 
D 
D 
D 
U.S. Mail 
Hand Delivered 
Overnight Mail 
Telecopy (Fax) 
